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EXHIBIT C 


The defendant, rank Sacco, having previously moved the 
Gourt for ap ointment of an expert in electronic sound detention and 
an Order prohibiting the New York State Authorities from editing 
illegal wiretaps obteined by them from defendants premises now moves 
tie Gourt for an Order for appointment of a conservator in order that 
the electronic tape recordings of defendant now in the custody and 
control of the New York State Authorities will not be edited or 
destroyed. 
Defendant brings the Court's attention to Title #18, Ue Se Ceo 
Section 2518 ( & ) which prohibits ang editing, alteration or jestruction 
of intercepted taped commnications . 
It is defendants belief that bec use of the compplexity of 
his outstanding litigation in the Federal Courts and State Court which 
involve the illeval wir taps in the custody and control of the New York 
state Authorities, that ti 2 New York Authorities will destroy such tapes 
or edit them in such a manner that they cannot be used to show that the 


leads came from them which caused defendants indictmen} and conviction. 


Defendant respectfully requests oral argument on this motion 


and prays that he be brought to Sourt forthwith in order that argument can 


be presented and an Order be issued for the herein relief end for such 


other and further relief as the Court may deem proper and, 


I'renk Sacco, deferidant pro se 
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MAL 
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“Ailes xeviow of all documents filed by the Covernrert 


authorities, and that the defendant 


13 East te submit to this Court any documenta - or oral evidence 
; ; £ 4 e,° ~ - + saer> + ¢ 
establishing his interest in any such premises. In rejecting 


de te 


a4 set ener § toy 4 es ye 3 $- -~ foyer « 4, S ee 
taint Raaring in this case and not require the Goverment 


provice the defendent with any of the tares, or transcripts thercof 


2) 


of overheard telephone conversations to which the defendant 


@ party, this Court 


ace 


eccount that cnce that guestion 


oe 
WAS 


first rais-d py the dofendant Curing trial, this Court and 
wel Gn both sides proceaded on tho assucptian that the 


ndant would be given the right to inspoct such tapes or 


ct 


‘ 
during the post-trial period, unless the consti - 
O° the surveillance was determined be this Couct or a 


remnisas. To and including 


i} 


CAe £43 asked this Court to consider, 


Bets xs wine tle RUCh sgurvei 


“Ke "9s. +0185 Court rejects the current position urged 


lence was unconstitutional. 


A ‘ , nt tnconsictent with the position 
willie e rE re Ixy, had teken, namely, the 
; ! r ant vouls he civen the opportunity to 
) r t Criz¢cs. In taking that position, 


Sh the Geverament with regard to 


i rLORALY RUCKSrity open to this Court. For 
ch ey eo, t above, this Court 15 @Cxercising that 
auchori ‘ 7 1.9¢ CO require the production for inspection 
Gf ar “-1PSCElpts cf telephone conversations to which 
he ~n 2 a party, but rejects the Governrant's 
url Si was € et ould 


- t- . - ~ : ea. “ po - ¢ y fe sh 4 yt on * " 

eats Mah @ ade Wwe agp : *“phROne Conversations to which he was a 

ag 

ixty. 
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z } ry c ‘wees NEVASE snd WYLECON Cnel the Cost of 

= Re . - . . Awe ’ in tee te ey 
? VGA ‘ 4 t I av.os; i} be be "i oy tne Acmini Cia 
cave OF Fix cn wien Shates Courts Unaer the Criminal 
#USCiCNW Asi. Preise F 48 this Court is conc cxned, the 


‘ spit ‘ on >a ERE 
~Alag Governrant 


2nt, in its role as prosecutor, as 
requ; 2 hy the Supreme Court's decisions in Elkins and Alderman, 
“3 provide ithe tanes ond/oz transcripts for inspection. It is, 
Sretere, up to the United Stat S$, in its role as prosecsztor, to 
inane the necessary arrangements for Payment of such costs. If 
@ -he United ; té4ton, in its role as ; arrangements 
Loz th OF Such provision to be borne the Adninistretive 


eo ’ ‘ : ek 7 - Kovever, this Court 


7 f » | implicit in tae 
' osoccucer thet 36 1s up to 
susit { $ of ww afore: brovisicon 
safe : dunt is indigent uw to Court to arranide 
- the + : through the idnin . . 
t c c iF its rele as pro? hod 
¢ , 1 jong the lir which this 
‘ as te “ ‘ *rad and heraby sqain ordess. In thac 
f MACE gis es A notes the rele in the aforesaid 
; ESR hae bee corcerning information which was 
vrnighes te i ( y lowevar, iassrs. Kr rr and 


2.heg to stake 3 theic said Ilctter that, as the: file in this 


SS Mahes camsle y clear, this Court has ordered the 


vernmant, in its sole as prosecutor, to tek? such steps as 
we Hnecuss to fucnish the tapes or transcript: of ths - 
tceptad conv: ons to which the dofendmt was purty. 
. is this rt's "néewstanding thet the hestchaster Couaty 
thoritieas till cooperate with the United Stotes Government as 
had ars i 3a oreée > 26 meke 1% pogsible for that order to 
eompiisd with ho th: gvarraent in its role 


es Goveranment 


bears the uuvde: of the cost of the same. This Court hereby 
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mt set forth above and foe che vasealine 
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2 ds; t} tapos to be conducted in a manner 
a ohty tine stehester County authorilies and counsel 
sot) ‘ and in the ponding fader 1 criminal 
sare in the ited States District 
’ tatrict of. &% end in the United 
ce3 bis Conve fox the Middie Di. trict of Florida. 
errr nch processing cannes ke arrived at 
stacty any-counscl, this Court suggests that such 
stie tryed to the Honorable Lac P. Gagliardi, 
waited Ste vu Lich Judge for the Seuthern Nistrict of New 
te, to% Lie ic¢der:l criminal casa involving the defendant 
i that Court 3 Seth ausigned. 
i 1i6 Court's understanding that the defendant 
‘ Sasing, on tha abvove-mentione? two other Federsl District 
Courts a4 mr th Tadvarol District Court, all of the tapes or 
ronacrip's Oo: Lae Wagtenester County telephoncs surveillance x, 
ch ce Sey gate pees 1 ch surveillance wes diructed principally 
MISES Bc. Tey. wane tO tue ordor of this Court, the 
mGoat ts oie ith tapes ox transcripts of all such 
ris ap ont to which he wes e prrty, his quest for these 
St temseriets It three court proceedings will seemingly have 
een Satissi {n “cditiow, insofar as the proceedings in 
Lis Court ova concaxasd, the defendant has wlrsady been provided 
ith transeripis of the su: eilled communications toe the extent 
PAeue COfmanunications refer to Hegerstown, Maryland or Elmer 
*utl. Thet lattor provision would not seem to be relevant or 
‘Serial in ecinectior with the proceedings pending in the 
o.nce two Icderal district courts. 
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EXHIBIT ¥ 


Hovenber 30, 1973 


Coar Ar. saccot 


Res United States v- frank Sacco 
Criminal "oe 71-0371-% 
J have your letter dated Rovember 25, 1973, 
werber 29, 1973. while I understard 
you’ I believe cst it is beat under che 
circars you in Atlanta 28 
eet forth ib novexsber 19, 4° I ask you to let 
ge Know whether, in connection with the post-trial taint hesrin¢ 
in this case, Of an unqualiticé, anceriiticaal hasis, 7oU desire 
to waive counsel. 


vith revard to tae ehird unanvtbered paracraph on the 
gecom Face of yout nasa weve cber 25, 1973 iatter. IL sek Governrent 
cuunsel to reazon} thereto On or patore Decesber 40, 1973- 


Insofar as the fourth unnuzbered paracraph on page 2 

your gaid Novenber 25, 1973 letter is concerned, Tf ayain infers 
joaire to question the representation ef tne 
rhorities that all taves of talennone 

conversation were a party will be suppiie: to you wit 
any tarrericg OF ection witn the sate, you have wh 
opportunity to reise that iss case penilng before J=cs@ 
Gaygliarci. 


Very truly yours, 


Harden Jases Henderson, UsSe Penitentiary, Atlonta, Georcis 

Eucece Ne Barkin, USdes General Counsel, UeS- Rurean of priec 
Washington,D.C- 

Paul Re Kranare BSQ. 

Leonard M. Linton, Jres Esd- 


Honerable toel ?- Yox ; Prank A. Fau han 
wonoradle Lec P. Gayglieril 
official Court File 


EXHIBIT G 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


FRANK SACCO, et al, 


Defendant 


MOTION TO DISMISS CONVICTION FOR 
LACK OF A FAST AND SPEEDY POST-~ 
TRIAL "TATNT" HEARING. 


The defendint, Frank Sacco, upon all the proceedings 
had herein, upon his annexed affidavit and memorandum in support! 
hereof, respectfully moves the Court pursuant to the Second 
Circuit Rules Regarding Prompt Disposition of Criminal Cases, 
and his Constitutional rights under the Sixth Amendment, for 
an Order dismissing the conviction and indictment found against | 
him upon *he grounds that he has been denied a fast and speedy | 
post-trial "taint" hearing which violated the requir2ments 
of fundamental fairness assured by the due process of law that 
he is entitled to. 

WHEREFORE, it is respectfully requested that 
this motion be granted in all respects and for such other and 


further relief that the Court may deem just and proper, 


March 15, 1975 espe 


} 
Lif Bax lhc | 
Frank Saccg efendant, pro 


427 West 
{ New 5 ek New York 


UNITE” STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


FRANK SACC., et al, 


Defendant 


APFIi DAT IF | 
IN SUPPORT OF ATTACHED MUTION 
TO DISMISS CONVICTION FOR LACK 
OF A FAST AND SPEEDY POST-TRIAL 
“TAINT HEARING" 


A A 


COUNTY OF NEW YORK ) .. 
STATE OF NEW YORK ) 


| FRANK SACCO, being duly sworn, 


‘. That he is the defendant herein and makes 
this affidavit in support of his motion to dismiss the cone 
viction and indictment for the delay of the government to 


afford him a fast and speedy post-trial "taint" hearing as | 


guaranteed to him under the Sixth Amendment to the Constitution 


of the United States, 


2% Defendant avers that he was not responsible 


! for the delay or conclusion of the post-trial "taint" hearing 


and the record is clear that the government was and stillis 


responsib. » for such delay in that they did not move with 


ote | 


due diligence to obtain the illecal wire ips from the New York 

State Authorities to \. 1 over to him as per the Supreme Court 

holding of ALDERMAN __UNITED STATES, 394 U.S. 165, and the 
S | Court Order of Honorable Frank A, Kaufman issued out of the 


United States District Court for the District of Maryland, 


a That since defendants indictment and con- 


viction in the instant matter, 6 witnesses that defendant would 
have subpoenaed have died, one of which was prior to the ine 


dictment and conviction and five thereafter, The names of 


the witnesses and what they would have testified to is as followé: 
(a) Aurhil J. DEISO; 
Mr “eiso was an attorney in Yonkers, New York, 
who represented the defenians in various business matters and 
i whose conversati ns were recorded over the various phones that 
R were intercepted by the Westchester Authorities, Wir Deiso 
would heve testified that he was questioned by Agents of the 
fey I F.B.I., namely William Walsh about defendants transactions with 
Jame; £&, Brown from Orlando, Flori_.as Elmer Hull -rom Hagerstown 
Maryland, Sonny Robbins, the alleged victim in the instant matter, 
| Kathryn Fabian and Dooleys Bar in Peekskill, New York; Carl 
| Miller and Mayor Kenny Wells from Opa Locka Florida; and various 
other persons and matters contained in the intercepted conver- 
Sations, Mr Deiso's testimony would have revealed that he was 


questioned about the hereinabove referred to persons prior te 


~-2Zea 


(b) George Simrany; 
mo Simrany's affidavit is attached hereto 
and marked EXHIBIT "A", Mr Simrany would have expanded more 
on varagraph 5 , 6, and 7 of his affidavit and would have 
have testified to other matters that he was questioned about 


by F.B.1. Arent Walsh that could have only come from tne West- 


chester wiretaps. Indeed, the wiretapes reveal conversations 
that will corroborate paragraphs 5, 6 and 7 of Mr Simrany's 


affidavit. 


- 
oO 
~~ 


Bartholomew Ruggerio; 


| 
| 
| 
Mr Ruggerio would ) ve testified that he | 
was interviewed by F.B.I. Ager Walsh prior to Ma, 5, 1970, 
and that he was specifically que tioned about a robbery committen 
upon him by unknown persons that Agent Walsh was trying to | 
associate with defendant. He would have also testified that | 
Mr Walsh inauired of him if he cashed any money orders or 
| 
checks for defendant that came from Maryland and Orlando Florida, 
Nr Ruggerio would have verified that he nailed a document to 
defendant that fell out of Agent Walsh's folder when he was | 
| 
questioned by him such document having been obtained ina search| 
| 


and seizure by the District Attorney's office of Westchester 


County. (this document is available for an in-camera inspection 


only) It should be pointed out that the document in question 


was not found py Mr Ruggerio until after the search and seizure 


of defendants home and offices by the District Attorney of | 


Westchester County and a subsequent visit and interview by 


Agent Walsh of the F,B.I. 


ate | 


(d) Louis Fratus: 


Mr Fratus would have testified that he was 


approached and questioned by Agents of the F.B.I, 


Miami and Tampa Florida office's; 


office, He would have 
him logs that contained 


Wells and defendant and 


also testified 
conversations between Carl Miller, Kenny 


he would have 


from the 


and Agents from the New York 


that the Arents showed 


futher testified he was 


questioned about a trip he took to Maryland, a car he rented 
what involvement he had with Elmer Hull. 
(e) Arthur Sacco: 
Mr Sacco would have testified that he was 
questioned by the Agents of the F.8.I. in Miami Florida about 


James E, Bri in, 


that only 


could have 


(f) Bill 


com 


e from the 


Marlo: 


Elmer Hull, Sonny Robbins and many other 


wiretaps. 


Mr Marlo would have testified that he was 


questioned by F.B.I. 


a few transactions 


that 


sucn transactions 


Agents 


having 


about 


defendant 


| 


4 


at 
Ci 


had 


endant concerning quite 


with various persons, 


and 


¢ _— - 
matters 


been discussed over the telephones which 


were intercepted by the Westchester Authorities 


Sworn to before me this 


20th io of March. 1975 


BL, OF ae ene 


FORE 


APT 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


cnbipabm dh nadia wwii ws X 
UNITED STATES OF AMERICA 


72 «= CR = 332 


MEMORANDUM IN SUPPORT OF MOTION TO 
DISMISS INDICTMENT FOR LACK OF A 
FAST AND SPEEDY FOST-TRIAL TAINT 
HEARING 


The defendant, Frank Sacco, most respectfully submits 
this memorandum in support of his motion to dismiss the indict- 
ment in the above captioned cause for lack of a fast and speedy 
post-trial “taint” hearing and for reasons thereof shows the 
Court the following: 

(a) That sometime in March, 1972, dafendant and 
co-defendants Gentile and Rhines were indicted in the instant 


matters 


(bd) That on September 11, 1972 


trial but not after having raised the issue of illegal wiretapp- 


ing and the government making the representation to the Court 


that none existed; 


» adcfendant commenced 


fendant ¢ 
canglements, 
United States District 


turn over to defendant 


versations. The tapes 
1974 and it took defend 
them, 

While 


(c) Shortly thereafter, 


post-trial “taint" 


hearing and 


the Westchester Authorities were 


Court for the District 


the illegally obtained 
were turned over 


ant an additional 8 


after 


montrs to 


this Court granted de- 


many legal ene 
ordered by the 
of Maryland to 


intercepted con- 


to defendant in January 


listen to 


it may be argued by the government that defendant! 


was afforded a speedy trial within nis constitional rights, they 


| 


cannot argue that the post-trial “taint" hearing is not an integral 


part of the trial which 


Sixth é¢mendment to the Constitution of the United States. 


fast and speedy irial. 


still affords him the 


protection of the 


Pe 


Tne defendants alleged guilt in the instant matter has 


no bearing on the instant issue and once it has been established 


that he has been denied 


issue of “taint", the only possible remedy is dismissal. 


facts in the instant 


exercised due diligence in completing the post-trial "taint" 


hearing. 


prolonged delay may subject the accused to emotional stress that 


can be presumed to result in an ordinary person, 


ties anc 
sentence longer than, 


serving. STURNK v 


or consecutive to the 


UNITED STATES, 93 S.C. 


a fast and speedy disposition on the 


the prospect of facing public trial or receiving a 


tr 


one he is presently 


2260 (1973) 


The 


natter show that the government has no* 


The speedy trial trial gaurantee recognizes that a 


from uncertain- 


The right to a speedy trial is not a theoretical or 
abstract right, but one rooted in hard reality on the need to 
have charges promptly exposed. If the cuse which the prosecu- 
tion calls on the accused to meet charges rather ther rest on 
the infirmities of the prosecution's case, as it is the de- 
fendant's right, the time to meet them is when the case is 
fresh. Staie claims have never been favored by the law, and 
far less so in criminal cases. The right to a prompt inquiry 
into criminal charzes is fundamental, and the duty of the 
charging authority is to provide a prompt trial. This is 
broucht sharply into focus, when as in the instant matter, the 
defendant is pressed for an early confrortation with his ace 
cusers and the government. Crouded dockets, the lack of judges 
and lawyers, and other factors, no doubt, make some delays in- 
evitable. Here, however, no valid reason for this delay exists. 
It is exclusively for the convenience of the government. On 
the record, the delay, with its consequent prejudices, is ine 
tollerable, as a matter of fact, and impermissible as a matter 
of law, 

In BARKER v. WINCO, 407 U.S. 514, 92 S.Ct. 2182, 33 
L.Ed 2d 101 (1972), the Court stressed the balancing test to 
determine if the defendant was deprived of a fast and speedy 
trial. Of these the most serious was the rrejudice to the de- 
fendant. In the instant matter, the defendant can demonstrate 
that the Government's delay has caused him substantial preju- 


dice,ir thet,six witnesses have died as more fully described 


-3- 


in his attached affidavit. There is also prejudice if defense 
witnesses are unable to recall rccurately events of the dis- 
tant pass. Loss of memory, however, is not always reflected 


in the record because what has been forgotten can't really be 


WHEREFORE, for the foregoing reasons Oral argu- 
ment that defendant proposes to give in support o*7 his motion 
to dismiss the indictment for the failure of the Government 
to afford hima fast and speedy post trial taint hearing, it 


1s respectfully requested that after scl) arsument, the the 


motion be pranted in all respects 


Ye 


March 20, 1975 


427 West Street 
New York, N.Y. 


CERTIFICATE OF SERVICE 


The defendant, Frank Sacco, hereby CERTIFIES that he 
mailed the original of the attached motion :nd herein memoran- 
dum to the Honorabie Lee P, Gagliardi, United States District 
Court, Southern District of New York, Foley Square, New York, 
N.Y., and a true copy to Michael C, Eberhardt, Special Attorney 
for the United States Department of Justice, 26 Federal Plaza 


New York, N.Y, on tne date indicated below 


March 20, 1975 


. » ’ 
a SRS Te ST 
3" ¢ ¥CRY } 
Te B3T ) ss 
corze simrany, bein duly sworn deposes 
and says: 
ie chat I reside at 63 Talisade Ave, Yoni:ers, ‘ew York, 
ind J am making this affidavit freely »nd volunt-rily. 
Ze That I have not been threatened or coerced in any manner 
or any .ay to ke or tive this affidavit. 
3. That I have not been offered any monetary consicecration 
and this affidavit ll be the truth to the vest of my recollection 
at the present time. 
iP int somtine in the early art of 157°, I was annronached 
by 2*.B.1. Atent ‘illiam Jelsh and several other Asents and questioned 
about an outstanding criminal matter endinz in the ‘outhern VJistrict 


of New York, 

4. At the time that Ahen 
coverinse from a slirht heart attack 
To fork in an ambulance in order t 
outstaniins case, I declined the 
latter dismissed, 

ye cort time latter i 

Al-h came to intervie @ arcrain 2: 
jal -h questioned ~e xbovt loan tran 
S2eco which I denied end he assured 
certain trans:ictions with fr ‘acco. 

6. Kr ‘alsh told se that 
cali a person named 'r Halpern ino 
on y home to pay r Sacco the mone 
told me that ne knew that °r Sacco 
from SeFec Cadillac or Larsen ford, 


roc:edis to 'r sacco. 


alsh 


t questione! me, I was re= 
and he offered to take me to 

nat I may zive testimony in the 

offer 2nd the criminal -atter was 

n the riy part of 1970, Accent 


1 this time he came 


sactions that I had with frenk 
e that he had proof tiuct | had 
he knew that Frank Sacco hed -e ; 
r::r to obtain a second mortcare 
y that [I owed him. He also 
wanted me to buy a new car either 


finance it, scll it cnd nay the 


7. Lr lsh isked me about Menny Gentile and told me tat ’ 
he knew I'r Centile wns pickint up money from me that was o-'ed to 'r - 
Sacco. ‘ie also 2~%ed me about televisions nd meat tht I had 

ficred to °.r Sacco :.nd uznted to know 1:2’ the ‘}.V¥. and meat: was 

or repay:.cnt of tre loan. r Valsh asked me if "'r Sacco ev r cane 
into my store with a yun and he also asked me a lot of other questions. 
S orn to before me this wor e Simrany 


er 1974 
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COURT 


Judge Gagliardi 
3. ' For the relief of Abraham Solomon as court 


appointed advisory counsel. 


i 
SOUTKERN DISTRICT OF NEW YORK oY afl, / 
SAAR EENO SERRE ~x a /) 

4. ‘ 
|| UNITED STATES OF AMERICA : 
V. : ' 
FRANK SACCO, . : 72-CR-332 
| Defendant 
NOTICE OF MOTIONS 
| AND 
MOTIONS 
l. For a new triai 
& 2. For the designation of a new Judge to replace 


4. For fixing of a nominal bail 


S. For a Writ of Habeas Corpvs ad prosequendum 


SIRS 
PLEASE TAKE NOTICE that upon the annexed rotions, Frank 
Sacco, the above named defendant, acting pro se will move this 
Court before the Chief Judge thereof, Hon. David Edelstein, at 
the United States Court House Foley Square, New York, New York 
j at such room number and at such time as the said Chief Judge shail 
| ei, for the following: \ 
1. A new trial . 


2. The designation of a new Judge to replace Hon. 


Judge Gagliard! as the Trial Judge in the above 


proceedings 


The relief of Abraham Solomon as court appointed 


advisory counsel 


The fixing of a nominal bail 


» 


S03 


5S. A Writ of Habeas Corpus ad Prosequendum for the 
appearance of the undersigned at the time and place 
for the hearing of the above Motions 

6. Such other and further relief as to the Court may 


seem just and proper. 


EO “i 

Frank pmiaee  R Se 

c/o William W. Carrier 

Attorney at Lew 

Suite 1309 - 501 St.Paul 
Place 

Baltimore, Maryland 21202 


Y_f 
(yeer 


Paul Curran, Esq. 

The United States Attorney 
Southern District of New York 
United States Court House 

New York, New York 10007 


1. Motion for a New Trial 


Hon. Judge Gagliardi commenced the trial of this cise 
before a jury after denying a pre-trial motion for suppression of 
certain material in the form of telephone taps, electronic surveil- 
lance, etc. the constitutionality of which was challenged. 

At the conclusion of the jury portion of the t) .1, 
Mr. Sacco was not sentenced and as a result of certain Motions 
made with the Circuit Court of Appeals for the Second Circuit, 
Hon. Judge Gagliardi postponed any sentencing until after a post 
verdict hearing on the constitutionality of the surveillance, 
the question of taint and other related questions. 

The law is as set forth by the Second Circuit Court of 
Appeals that such Motions to suppress must be heard prior to trial. 
United States v. Birrell, 470 F.2d 113 (1972). 

In this case the Trial Judge has completely violated 
this rule of law and it is obviously a waste of time and unfair to 
the defendant to continue eny further this illegal and unconsti- 


tutional procedure. 


| Approximately two years have elapsed since the jury 


verdict an@ the Trial Judge's ruling to hold a post verdit "taint" 
hearing. 
The defendant has at all times protested such procedure 


so there has been no waiver of his rights. 


aera pee” 
Ce IA 4 We AtC2z 


3. Mr. Abrah-=m Solomon should be relieved in view of 


his completely ineffective assistance as counsel and in any event 


the defendant and he are incompatible. 


A minimum bail should be fixed. 


In view of the fact that the defendant has not been 
|} convicted, he must be given bail and the bail in view of the 
See 


(CCA 2) September 10, 1968, where in an 


1 
}|} identical Situation the Second Circuit so ruled. 


Le ae if 


5. In view of the defendant's peculiar knowledge of 
the facts, he is entitled to be present in this Court to argue 
these Motions and a Habeas Corpus for his appearance should issue 


for that purpose. He is presently incarcerated at the Baltimore 


> 
eo ae Chou 


County jail in Federal, Custody. 
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es GAP OR TAMPERING 
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- PES DATE 10/20/69 START 105 STOP ***% CONVERSATION CUT OFF 


DATE 10/20/69 START 393 STOP *** BLANK 


DATE 10/22/19 START 562 STOP 584 TAPE RUNS OUT 


20 DATE 11/13/69 START 000 STOP 061 UNINTELLIGABLE 


20 
21 
24 


24 


26 
27 
32 


$5 


39 
45 


46 


51 


52 


52 


68 


7& 


83 


$0 


90 


92 


98 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


DATE 


11/03/69 START 065 STOP 083 DISCONNECTED 
11/14/69 START 028 STOPN36 NUMBER STOP WORKING 
11/18/69 START 283 STOP 307 UNINTELLIGABLE 


11/L8/69 START BO8 STOP ** UNINTELLIGABLE VOIVE EN 
BACKGROUND F.S. 


11/19/69 START 151 STOP 157 25% OF TAPE MISSING 
11/19/69 START 229 STOP *** 50% OF TAPE BLANK 


11/26/69 START 204% STOP 210 TAPE SEEMS TO BE TAM? 
WITH. 


12/1/69 START 382 STOP 392 TAPE RUNS OUT, BEFORE 
CONVERSATION IS FINISBD 


12/4/69 START 22/4/69 STOP 132--134 TAPE GOES BLANK 
12/9/69 START 152 STOP 154% GAP IN TAPE F.S. ON LINE 


12/12/69 START 301 STOP *#* CONVERSATION MISSING 


12/19/49 START 346 INTERRUPING ON LINE 


12/21/69 START 142 STOP146 NOT IN SERVICE OPEN LINE 


12/21/69 START 369 STOP 399 TAPE RUNS OUT CONVER+ 
SATION IN PROGRESS 


1/15/70 START 165 STOP?83 OPEN LINE 329838 20.38 


1/28/70 START 097 STOPI1N5 *#%% CUT OFF, CONVERSATION 
PROGRESS?? 


2/11/70 START 273 STOP 352 PHONE OFF HOOK 


2/18/70 START 078 CONVERSATION CUT OFF WHILE IN 
PROGRESS 


9/18/79 START 298 STOP 300 CHECK OUT 


2/19/70 START 355 STOP 397 TAPE RUNS OUT, CONVERSATION 
IN PROGRESS 


2/25/79 START 001 STOP 993, CONVERSATION CUT OFF, ONE 
CONVERSATION ON TAPE? 


= o fat f? i Lee » 399 


2/27/70 START 211 STOP 212 Loud Humming on line 
e TAFE 105 DATE 3/1/70 START O80 STOP O83 --- CiKUSS CHECK 

TAPE 105 DATE 3/1/70 START 243 STOP CONVERSATION IN 2uCGRFSS, NO RING OW TAPE 
TAPE 111 DATE 3/677C ~START 398 STOP + CONVERSATIG! IN PROGRESS TAFE ENDS 

TAFE 112 DATE 3/7/70 STAKT 172 CCNVERSATIQ! CUT OFF, 177, 168 192 F.S. ON PHONE 


TAPE 125 DATE 3/19/70 START 335 STOP 337 AL DEISC NOTIFIED TELEPHONE CO, PHON 


TAFE 132 DATE 3/2u/70 START 148 STOP 195 wxxe CROSS CHICK t4%x« 

TAPE 132 DATE 3/2h/70 START 210 STOP se CONVERSATION MISSING aS PER LOG 
TAPE 132 DATE 3/2),/70 START 371 STOP 395 
TAPE 134 DATE 3/25/70 START 1b *** POSSIBLE F.3.1. LaAD. CHECK, TAPE RUNS OUY 
TAPE 137 DATE 3/26/70 START x=+:4% NO RING CONVERSATION 2. PROGRESS 


TAPE 1h0 DATE 3/26/70 SBART 100 STOP 125, SENNYS VOICE IN BACKGROUND ON CONVERSATION 


EXHIBIT J 


ao fete 
MARK R. WEISS lias“ 
3299 Cambridge Ave. 
Bronx, N. Y. 10463 


February 19, 1975 


The Honorable Lee P. Gagliardi 
United States District Judge 
United States Court House 
Foley Scuare 

naw Fork, R. VY, 10007 


Dear Judge Gagliardi: 
} am enclosing a report on the examination | and Ernest 


Aschkenasy made of tapes and tape recorders in connection with 
United States vs Frank Sacco arid Benjamin Gentile. As you may 


recall, this examination was intended to determine what, if 
anything, could be said concerning the authenticity of the tapes 
after a "quick look" analysis.. It- is worth noting that this 
“quick look'', which we had estimated would take two days to 
perform, and for which two days of work will be billed, actually 
required in excess of 30 hours, or nearly four norma! working 
days. An in depth examination of each tape might well have re- 


quired at least as much time per tape. 


| believe that the examination that was made provides reason- 
able explanations of the artifacts observed on some of the tapes. 
On the other hand, reasonable explanations could not be found for 
other tapes, thereby raising serious questions regarding their 


authenticity. It is possible that some of the ambiguities can 
never be resolved, while the resolution of others might require 
analyses and tests far beyond the ability of the Court and the 
interested parties to support and beyond my availability to 
perform. In view of these considerations, |! have tried to provide 
in the report opinions on each tape that were based on my best 
professional judgement of the available evidence. | would be 


happy to explain at a Court hearing the tests and test data that 
form the bases for the opinions that are presented in this report. 


the 
Mark 


The items supplied for this examination are listed on 
attached sheet, which is a copy of a receipt signed by 
Weiss. 


. 


The examination consisted of the following: 


i. Test recordings were made on each of the machines to 
determine their recording characteristics. 


2. The machines were opened and examined physically to 
determine their mechanical operating characteristics 


and to relate these to their recording characteristics. 


3. Each of the evidence tapes was examined for the presence 


of physical splices in and adjacent to the regions 
cited in the court record, or throughout the tape if 
the entire tape was in question. 


4. Various sections of each ta 


ing. These sections included the beginning and end cf 
recording on the tape, the beginning and end of the 
conversations cited in the court record, and places 
where clicks and other unusual non-speech sounds were 
heard. 


5. The evidence tapes were played back on a high quality 
tape recorder/reproducer. The electrical signals that 
corresponded to the reproduced sounds were analyzed 
on several different types of electronic analysis 


instruments. The results of the analyses provided inform- 
ation regarding the continuity of the recording in the 


analyzed sections (that is, whether conversations may 


have been spliced in or out). The analyses also provided 


data that were characteristics of the recorder (or 


recorders) that were used to record the analyzed sections. 


6. The test recordings that were made on the machines that 
were supplied were developed and analyzed to determine 


the recording characteristics of those machines and 
provide a basis for comparison with corresponding 
characteristics observed on the evidence tapes. 


The resuits of this limited examination of the evidence 


tapes and tape recorders are presented below. It is emphasized, 

and should be clearly understood, that with one exception (Item 5), 
the 
measurement data and on professional judgement. They are not, 
should not be construed as being, conclusions. 


results as presented are opinions that are based on the 


-l- 


pe were developed to permit 
visual examination of the characteristics of the record- 


~ ° ° 9 / . 
Examination of 17 tecordinas (continued) 


No signs of alteratiohs Were found in the cited conversa- 
tions on the tapes identified as Plant 2 Tape 1 and Plant 2 
Tape 2. The recorder tharacteristics were found to be distinctly 
different for each tape, indicating that the conversations were 
recorded on different machines. Within each tape, the recorder 
characteristics were found to be the same throughout the tape. 
Therefore, the cited conversations are not likely to be inserts 
from some other recordings. Either the entire tape is an original 
or else the entire tape is a dubbing. 


To determine whether a recording is an original or a copy 
it is necessary to compare the recorder characteristics found 
on it with those of the machine or machines that might have 
made it. However, the characteristics we found on these tapes 
contained no elements in common with those of the machines that 
were provided for our examination. The characteristics are suf- 
ficiently different to lead us to believe that we have not seen 
the make and model of the machines that recorded these tapes. 


No evidence was found that the cited section of Plant 1 
Tape 87 was altered or tampered with. 


Item 3 


The 20-minute gap cited for Plant i Tape 2 is not blank, 

as might be supposed from the use of the word gap to describe 

it, but contains a sound that can be described as a bell-like- 
buzz. The sound varies somewhat in intensity and occasionally 
disappears. Occasionally speech sounds and the sounds of a touch- 
tone dial can be heard under the bell/buzz. The recorder charac- 
te ‘istics observed in this section of the tape are the same as 
those observed at other places before and after this sectior, 
indicating that the entire tape was recorded on the same machine. 


The characteristics observed at the point at which the 
bell/buzz begins and at the point at which it finally ends are 
not consistent with an hypothesis that this sound replaced, 
through re-recording, conversations that were originally recorded 
in this section of the tape. A more likely explanation, and one 
that is consistent with the data, is that the bell/buzz, which 
consists of harmonics of the power line frequency up to at east 
5000 Hz, was the result of a poor connection or a malfunctioning 
component in the equipment associated with Piant 1 at the time 
the recording was made. 


Examination f 
ped LMA LS ADA LD 


It should 
section of the 
On analyses of 
it is apparent 


recorded on. A second splice, similar to this one, was found much 
further on in the tape. It too appeers to have been made before 
the tape was recorded.A third splice was found between these 
This one was very poorly made, with th splicing tape placed 
on the wrong side - the oxide side - of the recording tape. Our 
analyses show that this splice too was made before the recording. 
However, during the recording, the tape motion slowed and then 
Stopped when this splice began to pass the erase head and the 
Sticky Oxide cought on the head. t that moment the tape sepsrated 
at the splice. When the break in the tape was detected, the tape 
was respliced at the break, again by securing it on the oxide 
side. By that time a conversation was in progress. Consequently, 
when the tape is played, the splice is followed immediately by 
an ongoing conversation. To insure tnat the tape would not sep- 
arate again, it was respliced at the Oreak, on the backing side, 
by M. Weiss. However, to preserve the Original character and 
appearance of the splice, the splicing tape on the oxide side 
was left in place. 
Item 4& 

The tape cited under Item 4, designated as Plan 1 Tape 23, 
is described as being unintelligible throughout. The cause of the 
unintelligibility is a bell/buzz sound similar to the one observed 
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during the copying process. Alternatively, 
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a ee wees eee tS 


e described as 
boeing completely blank we nave cetermined that i. is neither 
a virgin tape nor one that was used, bulk erased, and subse- 
quently unused Clear signs were found that the tape had been 
recorded on by two machines, both of them of the Buckingham or 
Emerson type. The signal that was recorded consists entirely of 
hum, provably duc to either leakage r pickup of 60 Hz from the 
power line. No other signals, speech-like or otherwise, were 
neard on the tape 
iter 6 

The "skipping" sounds heard on this ape, which is desigq..ated 
as Plant 2 Tape 9, are due to repeated stops and restarts of 
the recorder during the recording of the conversations on this 
ae tape. A similar sound can be heard at the end of each conversation 
recorded on the tape. When a recording that is being made on the 
Buckingham or Emerson machines is stop ed, as at the end of a 
conversation, the tape does lt instantaneously, 
but slows down over a period of several tenths of a second. 
During this period the recording of signals, mostly power line 
hum, continues As a result, hen the tape is played back at 
a continuous speed the pitch of hese signals appears to increase 
rapidly in frequency as each stopping point is approached. These 
brief, upward chirps of sound frequency are the skipping sounds 
& 


court report. 


é he section of the tape that 
was designated in the report lasts 48 5 


t econds and contains 29 

stop/start (i.e, "skipping") sounds. The sounds are fairly uni- 

formly spaced, on the average about 1.7 seconds apart. it is 
zry likely that this section of the recording is the result 

of erratic operation of the automatic stop/start control of 

the recorder at the time the recording was being made. 
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E. PLANT 2 ‘Tape 2 dated 10/15/69 - 10/16/69 
ie ao At iene Nee oe sro 

He PLANT 2 Tape 9 dated 10/24/69 - 10/25/é9 
G. PLANT 2@ Tave 10 dated 30/25/69 - 10/27/99 
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UNITED STATES DISTRICT COURT Jue 78 4 ol AM *73 
Y 


UNTTED STATES OF AMERICA, H 
-against- : 72. SEs 33a 
FRANK SACCO, et al., : 


MEMORANDUM 


Defendant. : 


pa tt cl PEALE eit Pr ee Figg 


GAGLIARDI, D. J. 


Defendant, Frank Sacco, was found guilty in this 
court, in the United States District Court for the District 
of Maryland, and in the United States District Court for 
the Middle District of Florida of violations of the federal 
extortion laws charged in three separate indictments. Mr. 
Sacco has moved to set aside these verdicts on the ground 
that they were allegediy based upon evidence derived from 
concededly illegal wiretaps of his phones conducted by the 
Westchester County District Attorney's Office. 

Copies of the available tape recordings produced 
from the Westchester County wiretaps were turned over to 
Mr. Sacco, and "taint" hearings were commenced in the Dis- 
trict of Maryland and in the Middle District of Florida. 
During the course of these hearings, allegations were made 
that tie tapes had been tampered with, and the parties 


stipulated that they would be bound by a determination of 


(7 


this court on the tampering issues. Hearings were then held 
before this court on the question of whether or not the 

tapes had been tampered with, altered or otherwise mishandled. 
By stipulation, an electronics expert was appointed to ex- 
amine some of the tapes in question; the expert rendered a 
report and gave testimony. 

Having concluded the hearings and having reviewed 
the applicable law, I now seriously question the possibility 
of my making a meaningful, independent finding on the tam- 
pering issues. I believe that the stipulation, pursuant 
to which the hearings before me were conducted, was based 
upon a faulty assumption, namely, that the tampering issues 
could be effectively severed and determined separately from 
the ultimate question of taint. 

The difficulty essentially stems from the fact that 
eight of the tape recordings produced from the Westchester 
County wiretap are concededly missing, and are therefore 
unavailable to either the court or the defendant. The ad- 
versary character of the taint hearings as set forth by the 
Supreme Court in Alderman v. United States, 394 U.S. 165 
(1969), cannot be maintained in some cases withovt the 


availability of the tapes, thus mandating suppression. 


United States v. Iluss, 482 F.2d 38 (2d Cir. 1973). MHow- 


ever, the Huss case does not state a per se rule, and a 


resolution of the issues presented by the instant case 


reer er ee 


would seem to be goverr2d, at least in the Second Circuit, 
by the opinion in United States v. Garcilaso de 11 Vega, 
489 F.2d 761 (2d Cir. 1974). The Court there held that be- 
cause there was no evidence that missing tapes had been 
destroyed under suspicious circumstances, and because the 
government had met its burden by making a strong and credi- 
table showing of an independent, untainted source, the dis- 
trict court properly denied a motion to Suppress. The find- 
ing of an absence of suspicious circumstances surrounding 
the loss of the tapes was bolstered by the fact that "the 
wiretaps were conducted not by the federal government bu 
by the New York City police under a state law that did not 
require the preservation of [the] tapes." Id. at 764-765. 
Although the instant wiretaps were conducted 
after the effective date of a state law requiring the pres- 
ervation of the tapes for a veriod of ten years (N.Y. CRIM. 
PROC. LAW §700.55 (McKinney 1971)), there is no direct evi- 
dence of destruction under suspicious circumstances. In 
making a determination on the ultimate issue of taint in 
the Sacco case, the questions concerning the circumstances 
Surrounding the loss of the tapes and those relating to 
an independent, untainted sou. e would seem to be inseparawle. 
This is because the strength ot the proof of an independent 
source must be weighed against the suspiciousness of the 


circumstances surrounding the loss of the tapes. Thus, I 


do not believe that a meaningful independent determination 
on the tampering issue can be made. 

However, while I question the propriety of doing 
so, I can at this time state a few tentative, general con- 
Clusions reached as a result of the hearings I conducted 
pursuant to the aforementioned stipulation. At the hear- 
ings, Mr. Sacco demonstrated the existence of a number of 
irregularities on those tape recordings which are still 
available. However, on the basis of the evidence presented, 
including the testimony and a written report of the elec- 
tronics expert, I would conclude that there has been no in- 
tentional destruction of or tampering with any of the tapes = 
in question. ‘The irregularities appearing on the *apes 
were apparently the result of mechanical malfunctions oc- 


curring at the time the tapes were originally recorded. 


Copies of this Memorandum will be sent to counsel 


of record.* / 


jf 


ei Pr, 
pits ee oe 
Ph 


-S.1.d. 


/ j 

# 

Dated: July 28, 1975 £3 
New York, New York 


*The substance of this Memorandum has been communicated 
to the Ilion. Frank A. Kaufman and the Hon. Noel P. Fox ' 
by letters dated June 27, 1975. 
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SOUTHERN DISTRICT OF NEW YORK 


i ried hl aoa as inn Ss hci tk, dp ago do ee tgs cabs os ca X 
UNITED STATES OF AMERICA, 
AFFIDAVIT 
Plaintiff, 
- against - 72 Cr. 332 (LPG) 
BENJAMIN GENTILE, 
Defendant. 
ak ri kd apn ghee Bea ds al oh tesa eos Sik ee ee X 


STATE OF NEW YORK _ 
COUNTY OF WESTCHESTER ) 


LOUIS E. JHERICO, being duly sworn, deposes and says: 

1. I was an Assistant District Attorney for Westchester 
County for the period December 1, 1969, wtil March 20, 2975, 
and in this capacity was involved in the supervision of an 
investigation of Frank Sacco which had resulted in the court- 
authorized wiretapping of telephone instrument during the 
period commencing on Septerber 18, 1969, and continuing from 


+ Tarte + 
my date cf emplo 


ployment umtil April 6, i976. 
2. I was never personally aware that any information 


derived from those wiretaps re*ated te any loan or relation- 


and an individual named James "Sonny" Robbins, and further, 
that to my knowledge the name of James "Sonny" Robbins was not 


identified during the pendency of the wiretaps. 


| 


3. I was never told by anyone else that tnose wiretaps 


\ 
contained information which related to any loan or relationship 
between Frank Sacco, Benjamin Gentile and John Rhines and an 
individual named James "Sonny'Robbins until an unknown time 
after the subject indictment was filed. 

4. I therefore have never supplied to any federal 
law enfofcement officials, or to anyone for that matter, any 
information from any source, including the state wiretaps 
conducted from September 1969 to April 1970, which related to 
any loan or relationship between Frank Sacco, Benjamin Gentile 


and John Rhines and an individual named James "Sonny" Robbins. 


LOUIS E. CHERICO 


Sworn and subcribed to 


before me this 15th day of March, 19764. 
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Notary Public ‘ 
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DOROTHY DORE 
NOTRRY Pirie mo... sae 
NOTARY _ = re New York 
Quchiied ia +, rr County 
Term Expires iscson 30.19 77 
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UNITED STATES DISTRICT COURT 
ee SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
- against - 
FRANK SACCO, et al., 


Defendants. 


STATE OF NEW YOR! ) 

COUNTY OF WESTCHESTER 
ROBERT L. STATON, being duly sworn, deposes and says: 
That I am an Investigator on the Staff of the District 


Attorney of Westchester County, and I have examined certain 


wiretap Orders and telephone logs connected’ with the case of the 
a People of the State of New York vs. Frank Sacco. The Court 
a aeerenernsineneeniene era eee eee as a ee a ae  VBECO 


authorized eavesdropping covered a period from approximately 


7 = = _ ao * 7 * a 
J» Up tO and including a portion of Aprii 6, 


Nowhere in the logs or transcripts of the intercepted 
telephone communications do the names JAMES BROWN and JAMES 
ROBBINS appear. In addition, to my knowledge, there was no 
intercepted communication in which James Brown or James Robbins 
was a known or identifiable participant. 


Sworn to before me this 
3rd_day of March, 1976. 


/ 
\ ° 
ae aa fe i Pe aS 
ee: ROBERT L. STATON 


THOMAS 7. MeCOWEN i 
a NOTARY PY4LIC, State of iNew York aiaeeete nr er em 
No. 60-7£102375 
_—— in Viestchester County 
erm Expires March 20,2406 /9 7G 
< 


ST I NP I IE ET TE ET TE Oe TET 
- ‘ ' . 9 . 1. 


1 


¢ 


a me a ae i ee 
° = 


| 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


e“e3ercnereereeeeeeereeeeree er - x 


UNITED STATES OF AMERICA 


72 Cr. 332 (LPG) 


- VY-e- 
AFFIDAVIT 
BENJAMIN GENTILE, 


William H. McKenna, being duly sworn. deposes and 
says: 

1. I have been an Assistant District Attorney for 
Westchester County since April 1962, and in this capacity was 
involved in the investigation of Frank Sacco which resulted in 
the court authorized wiretapping during the period of September 
18, 1969 until April 6, 1970. 

2. I have never been personally aware that any 
information derived from those wiretaps related to any loan 
or rel 
Rhines, and an individual named James "Sonny" Robbins. 

3. I have never been told by anyone else that those 
wiretaps contained information which related to any loan or 
relationship between Frank Sacco, Benjamin Gentile and John 
Rhines and an individual named James "Sonny" Robbins. 

4, I never heard of James Robbins or knew who James 
Robbins was until after Frank Sacco, Benjamin Gentile and John 
Rhines were convicted in the Southern District of New York in 
September 1972 on federal extortion charges. 

5. I therefore heve never supplied to any federal 
law enforcement officials, or to anyone for that matter, any 
information from any source, including the state wiretaps 
conducted from September 1969 to Avril 1970, which related to 


any loan or reletionship between Frank 


Sacco. Benjamin Gentile 


2. 


and John Rhines and an individual named James "Sonny" Robbins. 


Sworn and subscribed to 


before me this Q% day 


a) is 
Qualified in We 


sichester County 
te Term Expires fierch 30, 19 y) ‘} 


of March, 1976 
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TRICT COURT 


reir: cmamr —- 
UNITED STATES DIS 


SOUTHERN DISTRICT OF NEW YORK eae a 


72 Ces 332 


~against- 


MEMORANDUM 
DECISION _ 


| ie 


aimee aac donee 
FRANK SACCO, 


Defendant. 


y 


endant Frank Sacco moves to reinstate his 
post-trial motion to set aside his conviction for viola- 
tions of the federal extortion laws, 18 U.S.C. §§892, 894 
(1976), on the ground that evidence used at his trial was 
tainted by an illegal wiretap of his phone by Westchester 
County authorities. The motion was previously denied by 
this court at a hearing on February 9, 1976 by reason of 
Sacco's failure to appear. At that time Sacco was a fugi- 
tive from federal custody. On February 27, 1976, after 
approximately eight months as a fugitive, Sacco was appre- 
hended by federal authorities in San Jose, California. 
Shortly thereafter he filed this motion. The motion is 
denied. 

Sacco was originally convicted of these charges 
on October 22, 1972 after a two week jury trial. He was 
also previously convicted of similar charges before 


federal courts in Baltimore, Maryland, and Orlando, 


[,> 


Florida. During the course of his trial before this court, 
J 


Sacco discharged his assigned counsel, Abraham Solomon, 
Esq. who Subsequently at the court's request attended the 
proceedings acting as Sacco's advisor. After his convic- 
tions, Sacco filed voluminous post-trial motions in all 
courts in which he had been tried alleging that all fede 
eral investigations of him were tainted by illegal wire- 
taps of his phones maintained by the Westchester County 
District Attorney's office. There were some preliminary 
Proceedings in connection with these claims -- which in- 
volve wiretaps continuing over almost a five-year period 
and some hundreds of reels of tape -- in this court, and 


there was an extensive hearing on the issue before the cour 
23 


cr 
) 


in Orlando as i related to the case there. On June 16, 


1975, after most of the evidence had been presented to that 
court but before the hearing had actually been concluded, 
Sacco escaped from federal custody. On July 9, 1975, while 
a fugitive irom justice, Sacco wrote a letter to Judge 
Frank A. Kaufman of the District of Maryland with copies 

to the other two federal courts before whom he had motions 
pending stating that his "departure" would be explained 

to the courts in "the very near future." In that letter, 
which gave Sacco's Maryland attorney as a return address, 
Sacco also stated that he wished to advise the courts of 


his intention to "continue fighting my present litigations", 


and he requested that the courts rule on "all of my previous 


motions and any future ones that I may file." After that 
letter this court waited several months ee eee re- 
turn to federal custody. On November 19, 1975, with Sacco 
successfully having eluded federal authorities for almost 


five months, the attorney in charge of the New York office 


of the Justice Depart ant's Organized Crime and Racketeering 


Section wrote to this court requesting that Sacco and his 
co-defendants be sentenced stating that in the go ment's 


view Sacco had waived the opportunity for further hearings 
on his post-trial motions by becoming a fugitive. The 
letter went on to state: 


As is obvious from its prior actions, the 


Govern 2nt is extremely concerned with the 
three yar delay created by Sacco and his 
frivolous motions. It appez~s that Frank 
Sacco hus Singlehan idedly been able to tie this 
and two other Federal District Courts up in 

G 


ation tnat not only has proveu 
to be absolutely without -merit, but also which 
has provided him with the opportunity to escape 
rom the federal authorities detaining him prior 
to sentence. His proliferation of motions de- 

F aT a 
Signed to stall the sentencing procedure shouid 
no longer be allowed to forestall final deter- 
mination by this Court. 
This court then proceeded to schedule a final 
hearing on the taint motion. Notice was given to Mr. 
s attorney in the Maryland action, and 
Howard Jacobs, Esq., the attorney for the defendant 
Gentile in this action, who joined in the taint motion. 
1fter several adjournments for the convenience of counsel 


a final date of February 9, 1976 was set. On January 30, 


1976, Mr. Jacobs informed this court that the previous 


SR ae ee eee - aa} <See Gaapc tasecste chan cesece SO ete wel: tm te ll a 


I it ltt tate ett tt, te ats thceliceilliateaiiaati. 


f Sacco, 10 at 
the time was still a fugitive. Sacco reportedly Lnguired 
about the hearing on the taint motion, about which he had 
apparent*y had had some previous notice. Mr. Jacobs in- 
formed Sacco of the February 9, 1976 hearing date. On the 
evening of February 8, 1976, Sacco again called Mr. Jacdbs 
to ask what would happen at the hearing the next day. Sacco 


) 


failed to appear at the hearing, and Mr. Solomon indicated 


to the court that he was in no position to proceed as his 
client had conducted all post-trial proceedings and had taken 
all relevant records with him when he escaped from federal 
custody. As it was clear that Saccc had actual notice of 

the hearing and that he knew that under the circumstances 

his presence was indispensable to the proceedings, his post- 


trial motions were denied on the record in Open court by 


reason of his failure to appear. A hearing on his co- 
| oa « 3 

Info Jantle mnti- wac 4 Aue ‘ lat 3a t 

aerendant’s motion was put over > .« Later date. 


Having been apprehended two and a half weeks later 
by federal authorities, Sacco now asks that this court re- 


& ~ a M4 > 2 ae st _ . = © = ; 7. | + Mf som t 9 
instate his motions. The request ; denied It is well 


may be unconditionally dismissed by reason of the defen- 
y y y 


dant's being a fugitive from justice. Molinaro v. New 


Jersey, 396 U.S. 365 (1970); United States v. St rling, 


483 F.2d 925 (8th Cir. 1973); United States v. Shelton, 482 
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(9th Cir. 1970). The theory of these cases is that the 
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ut on him p 


Suant to the conviction should be "disentitled to call. 
upon the resources of the court for determination of his 
claim." Molin ro, supra at 376. While most of these 
cases dealt with appeals of conviction or writs of cer- 


: ——s 7 ka _ . — mii + - cman / M4 : 
tiorari to the Supreme Court, the reasoning therein is 


fully applicable to post-co 
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motions to set aside that conviction on the ground that 
evidence used at trial was illegally obtained, unless and 


until those motions are granted, there is no reason why 
erent position with respect to 
his rights after an escape from custody from a defendant 
whose conviction is on appeal. Similarly the Molinaro case 


Clearly holds that a court may dismiss an appeal immediately 


Without awaiting the expiration of any fixed period of time 
£ » hawiian senean ™~ oe - c- x od & an = 
after having learned that a defendant is a fugitive from 


of 


While this court may. as Sacco suggests, have 


he has been captured by the federal authorities, under the 


circumstances of this case, this court does not believe 


that that power should be exercisec Sacco was convicted 


. 


of these charges almost four years ago. Although numerous 
post-trial proceedings have already beon held in this court 
on these motions, Sacco has yet to demonstrate that the wire- 
taps of the state authorities in any way tainted his convic- 
tion here. Furthermore, Sacco, by his escape, has flagrantly 
indicated that he has no further interest in pressing these 
Claims. He has thus conceded the lack of merit of‘his 
motions and has contemptuously sought to evad. all lawful 
authority. Nowhere do his motion papers in any way attempt 
to explain his seven month "departure" from lawful authority 
Although this court must seriously consider all allegations 
that a conviction in a trial before it has been tainted hy 
illegal evidence, it does not believe that it is required to 
play a cat and mouse game with a defendant who flagrantly 


abuses the processes of the court and clearly has no interest 


in appearing before the court to pursue his claims in accord- 


ance with lawful procedures. 


The determination herein is fully supported by 
the Fifth Circuit's recent decision in United States v. 
pai An A ek OD 


Shelton, 508 F.2d 797 (5th Cir. 1975), where,on facts re- 


markably similar to those here, the court refused to rein- 
y , 


state the appeal of a defendant who had been apprehended 


after his appeal was dismissed because of his earlier es- 


cape from custody. The Court there stated: 


If a court retains any discretion 


Molinaro, the facts and circumstances which we 
have set out make clear that such discretion 


Should not be- exercised here. Shelton 


grantly abused the processes of this court . 
and of the district court. .. . The situa- 
tion is similar to that in which a petitioner's 
appeal is conditionally dismissed subject to 
reinstatement if within a reasonable time he 


makes it known to the court that he is 
able and subject to any judgment which 
be entered, and petitioner fails to do 


suffers a dismissal, and then later seeks 
reinstatement with no explanation for his 


conduct. 


The motion to reinstate is denied. E 


208 F.7d. at 799 


of a Texas statute requiring dismissal if an escaped 


10 days. Estelle v. Dorrough, 420 U.S. 534 (1975). The 


Court there specifically stated that there is no 


ment that an appeal dismissed pursuant to the principles 


+ 


of the Molinaro case be reinstated after the defendant 


has returned to custody. 420 U.S. at 537; Allen 


166 U.S. 138 (1897). 


The defendant's request to reinstate his motions 


and to set aside the jury verdict is thus denied. 


So Ordered. ‘ 


¢ 
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Dated: New York, New York poco ia SET oe 
June 3, 1976. A TRUE COPY 
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UNITED STATES “7 AMERICA, $ 
42 Ce... 332 
-against- : F2-s/1 04. 
MEMORANDUM 
BENJAMIN GENTILE, : DECISION 

Defendant. : = 

SIS - 

_ - _ _ — — — — — — — — _ — _ — —s — — —-X 


GAGLIARDI, D. J. 


Defendant, Benjamin Gentile, moves to have his 
conviction for violations of the federal extortion laws, 
18 U.S.C. §891, 892 (Supp. 1976), set aside on the ground 
that evidence used against him at trial was the result of 


ill 


@ 


gal wiretapping. Gentile was found guilty in this 
court after a trial by jury of conspiring with co-de- 
fendants Frank Sacco and John Rhines to collect loans 
made to James Robbins by using threats of violence. It 
is now undisputed that between September 15, 1969 and 
April 6, 1970, the Westchester County District Attorney's 
Oifice maintained a wiretap on Sacco's phone, which for 
the purposes of this motion is conceded to be: illegal. 
Gentile claims that the government used information ob- 
tained from this illegal wiretap in the prosecution of 


its case against him and that thus his conviction must be 


ie 


set aside. This court does not agree. 


Even assuming that Gentile has 


lenge the use of information obtained from 


his motion must be denied as tl 


information was not used by federal authorities in con- 


nection with the prosecution of this case. 
P 


to 


Walsh, the F. 


of the Robbins loan, testified 


William 
.I. agent in charge of the investigation 


t a post-trial hearing 


in this case, es well as at similar hearings in other loan 


sharking cases involving Sacco in Baltimore and Orlando, 


that at no time did he use in connection with his investiga- 


tion any information obtained by state authorities from 


wiretaps of Sacco's phone. He 


testified 


that at no 


time in the course of his investigation did he exchange 


information of any consequence relating to this case with 


Westchester County officials, 


several months afte 


a] 


they had been removed. 


even aware of 


stence of the Westchester County wiretaps until 


in fact, in 


testimony which this court finds fully credible, Walsh 


stated that because of uncertainty as to the legality of 


these wiretaps, he attempted specifically to avoid any 


information that might have been uncovered as a result of 


them. While there is some testimony by former New York 


tate police officials at other hearings, which by stipu- 


lation is part of the record here, that information from 


the wiretaps was pessed to federal authorities, the credi- 


bility of these officials was significantly impeached, and 


—_ 


—_— 


imony is contradicted by the sworn statements 
of other state and federal authorities. 
Gentile contends that since Walsh admits that he 
& received certain information in connection with this in- 
vestigation from the New York State Liquor Authority 
("S.L.A."), it can be inferred fhat he obtained informa- 
tion from the illegal wiretaps even though Walsh himself 
may have been unaware of the source of that information. 
At the hearing before this court no evidence was presented 
to indicate that any information in the S.L.A. files came 
from the illegal wiretaps. More iacios kant ty: the govern- 
ment showed that the information available to the F.B.I. 
from the S.L.A. reports had been previously obtained from 
other independent investigative sources of the F.B.I. 
For example, Agent Walsh testified that information about 
the opening of Dooley's Bar which Gentile claims was the 
& fruit of the illegal wiretaps, came from federal agents 
operating in the area. Similarly, information about 
a $500 check from Robbins to one of Sacco's associates 
came originally from Robbins and only later from the S.L.A. 


Under these circumstances, this court believes 


~ eo 
‘ 


cr ore 


that the information it received in connection with this 


% 
2 that the government has sustained its burden of showing 
o 
hy 
‘ 


(ABDE, 
Ox 


case came from untainted sources. Alderman v. United 


ry 
vw 


. an, States, 394 U.S. 165, 183 (1969); Nardone v. United States, 
pel 308 U.S. 338, 341 (1939). Defendant's motion to set aside 
w B “ conviction is thus denied. > : 
= So Ordered. Shor /. FEU hrP’’ 
U.S.D.d. 
& Dated: New York, New York 


duly 21, i976. 


EXHIBIT Q 


IN THE UNITED STATES DISTRICT CCURT 
FOR THE DISTRICT OF MARYLAND 


UNITED STATES OF AMERICA 
vs. No. 71-0371 Criminal 


FRANK SACCO 


Baltimore, Maryland 


May 28, 1976 


The above-entitled case came on for imposition of 


sentence before, The Honorable Frank A. Kaufman at 11:28 o'clock 


a.m. 


APPEARANCES 


For the Government: 


Paul R. Kramer 


For the Defendant: 


William W. Carrier 


EXCERPT FROM TRANSCRIPT OF PROCEEDINGS 

THE COURT: Good morning, gentlemen. 

We will go forward now in United States v. Sacco, 
Criminal Nu-*er 71-0371-K. 

In this case, I filed a Memorandum and Order on May 
12, 1976 in which I stated that after a careful review of all 
documents and communications submitted to that time by the 
Governi.ent and Mr. Carrier and Mr. Sacco, and after reading 
all the pages in the proceedings before Judge Fox that took 
place in the Middle District of Florida which had been 
designated by the Government and the defendant, and that means 
by Mr. Sacco pro se as well as by Mr. Carrier, I determined 
not to further reconsider this Court's Memoranda and Orders 
filed on July 30, 1975 and September 30, 1975. 

I furthermore stated in the Memorandum and Order of 
May 12, 1976 that this Court has found ao evidence that the 
Government in this case utilized any evidence gathered directly 
or indirectly as a result of the Westchester wiretapping. 

I have an opinion as to what the standard is with 
regard to burden’ of proof under these circumstances, but if I 
were proceeding on a basis where the Government: had the burden 
of proof beyond a reasonable coubt, I would find and do find 
beyond a reasonable doubt that there is no evidence that the 


Government utilized directly or indirectly the fruits of the 


wiretapping, assuming arguendo at the moment that the wiretapping 


was unconstitutional. 
I have in mind Judge Gagliardi's frank and candid 

ca statement which indicates that he was troubled with regard to 
the missing tapes. I am troubled. I wish they were avail- 
able, but they are not available and I have seen no evidence, 
direct or indirect, that the Federal Government has anything 
to do with their not being available, nor have I seen any 
evidence to indicate to this Court, other than inferences which 
can perhaps be suggested, that there was any purposeful 
destruction of those tapes. 

Certainly I find no reason to believe that any 
federal official or any other officiial, state, county or 
other, or any person in the world destroyed or tampered with 

& or altered any of the missing tapes or any other tapes in 
order to make them unavailable in connection with this case, 
or in connection with any other case in which =the defendant 
has been convicted, but certainly not in connection with this 
case. 

I make the point of other cases, Mr. Carrier and Mr. 
Kramer and Mr. Sacco, because if there are any other prior 
convictions which could perhaps be considered tainted, I will 
hear whether I should take them into account in connection 
with sentencing today. 

In this case, however -- and I now return solely to 


consideration of this case -- I want to reiterate what I said 


in the Memorandum and Order which I filed on May 12, 1976. I 
find that the Government and, as I have said, [ find beyond a 
reasonable doubt that the Federal Government, the federal 
officials involved, took every step to insulate themselves 
from learning anything of the Westchester County wiretapping 
because they were afraid as soon as they had any knowledge 
that it was taking place, "they" being the federal officials, 
that it perhaps had either not been properly authorized to 
begin with or that it had not been sufficiently curtailed and 
minimized as required by the Constitution and/or any law or 
laws. 

Mr. Sacco was ven the opportunity not only to 
have extensive hearings in this court, which proceedings were 
not completed before he escaped from custody in Florida, but 
he was also given the opportunity during the period he was 
confined at Lewisburg to go over all of the tapes, to listen 
to them and to have equipment and to have an opportunity to 
study them. 

In addition, though these proceedings I am now going 
“© refer to were’ not conducted in this court, he had extensive 
proceedings. before Judge Fox in Florida, as well as proceedings 
before Judge Gagliardi in the Southern District of New York, 
and he had an opportunity, represented by counsel, in those 
proceedings in those courts, those two courts, as weil as in 


the posttrial proceeding in this court during which he was 


5 
represented by counsel, to go forward to establish or to bring 
to this Court's attention any evidence that he waated to. 

If I proceed, arguendo only, and I am not stating 
thet I believe this is the proper standard or the proper 
approach, but if I assume that the burden under these circum- 
stances was entirely on the Government, I think the Government 
has met it, and I find nothing except conclusory allegations 
to the contrary, plus inferences which Mr. Sacco and his 
various counsel in this cour* and other courts have asked this 
Court to draw. 

I can understand that eyebrows might be raised and 


questions might be asked when extensive wiretapping of the 


kind that took place in Westchester County by the local 


officials there took place. 

But I heard testimony in this court, I have read 
everything I have been asked to read in every document that 
has been filed, including the transcripts of the posttrial 
proceedings before Judge Fox, and the findings that I make 
today and made at one or more prior dates and made again on 
May 12, 1976 are based on what I have just said and upon my 
complete and full review, after many, many hours of reading 
and consideration of the problems in this case. 

I see no reason to believe that anything that is 
missing, that is, any missing portions of che capes or a]ltered 


portions of the tapes, would show anythiny different. 


Unless, therefore, there is a per se rule which says 


that if governmental officials who are not federal officials 


have lost a part of the wiretapping record, that means there 


is an automatic assumption that the evidence used by the 
federal officials is tainted, then I see no cause or no reason 
to grant the posttria’ motion of the defendant and to order a 
new trial or to take any other action to relieve the defendant 
from the judgment of conviction in this case. 

Accordingly, even if the defendant had not escaped 
from custody, I believe that I would approach the case as I 
have just indicated. 

When I take into account the fact that the defendant 
escaped from iui and made himself unavailable for the 
proceedings to continue as scheduled in this court, and when 
I look at the law which I have cited in previous documents 
and Memoranda and Orders filed in this case, I conclude that 
it would not be in the interests of justice for this Court to 
reopen or to reconsider the judgment of conviction which it 
entered at a time while the defendant was out of custody and 
after giving the,defendant an opportunity for some months to 
appear and to continue to take part ane to make hinuself 
available for the posttrial taint hearings and the continuation 
of them. 

Accordingly, the judgment of conviction stands in 


this case and I confirm and affirm and reaffirm at this time 


the Order of May i2, 1976 entered in this case. 
At that time, I stated that the sentencing would 


take place on Friday, May 28, 1976 at ll a.m. Except for the 


fact that we started a few minutes after il a.m., this pro- 


ceeding is taking place at this time. 
Now, @ presentence report in this case, dated April 
2, 1976, prepared by Anthony DeCerbo, a probation officer of 
this court, has been submitted to the Court. 
I did not look at that report until after I filed 
my Order on May 12, 1976. I have looked at it since that date. 
Mr. Kramer, have you seen it? 


Yes, sir, I have. 
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UNITED STATIC DISMICT COURT 
SOUTHERN DI itICT 6.’ NEW YORK 


—/_ 


versus CR. No. 72-332 
+ Wy, 
FRANK SACCO, Dockot Noe 76-1373 | 
Defendant/Appellant 
HOTICE OF MOTION 


“oe ee Rm Rem ee we mh | 


To: United States Attorney 
For the Southern District of tew York 
Foley Square, lew York, lew York | 


PLEASE TAKE BOTICE » that ion the annexed motion, 
the affidavit, the momorandw: of law, the records and files,of the ois 
ings heretofore had herein, and in the interest of justice, the defondant/ | 
appellant Frank Sacco, proceeding pro se, will move this Court for a | 
hearing on the attached motion for Remand of the above captioned case from | 
the United States Court of Appeals for the Sccond Circuit for a full and | 
completo "*aint" hearing as mandated by the Supreme Court in ALDIWANY | 
UNITED STATES, 3% Ue Se 165. 

FURTHER that the Court ORDM the Goverment to pretuce the 
defendant/appellant for the hoaring on the 22nd day of Octover, 1976, at 
a dssignated Courtroom in the United Statos Courthouse for the Southorn | 
District of New York or as soon thereafter that the Court may detormine | 
consiste:t with Dus process of law. , oe | 

“8 Yours ye | 
October , 1976 | 


United States Penitentiary Aico 


Box P.M.Be-95551 Fa Pom cong bxog 2d 
Atlanta, Georgia 30315 : 


UNITED STATES DISTRICT COURT 
SOULERN DISTRICT OF Is! YORK 


iia a en a an’ a 


UNITED STATS OF AMERICA, CR. Ho. 72-332 
Plaintift/Appellee, Docket lio. 76-1373 


POR EMEND 


FRANK SACCO, 
Defondant/Appellant 


-e em ew Bw ew ee em we oe me 


COM ES NOW the dofendant/appellant, Frank Sacco, in his own 
proper person, and respectfully moves the Court for an ORDER remnding the 
above entitled cause of action pending before the United States Court of 
Appeals for ‘the Second Circuit, for a full and comlete "taint" hearing 
as mandated by the Suprem: Court holding of ALDINIAN v UNITED STATES, 
394 UeSe U5. 

“his Court has jurisdiction to entertain this motion pursuant to 

Rule #8, Federal Rules of Appellate Procedure, holding that such applicat~ | 
ions as herein requested mist first be presented to the District Court. 

In support of this motion, the defendant/appellant, in good faith, 
and any delay in presenting this motion cannot be termed dilatory, nor 
is the dfendant abusing his motion rights, seeking to delay the appeal 


without just cause. 


That the record on appeal, and the personal knowledge of this Court 
of the pleadings pertaining to the issue of "taint" will demonstrate that 


ee en 


! the Court abused its discretion and exibited arbitrary prejudice by 

| failing to afford defendant/appellant a full and camlete evidentiary 

"taint" hearing as more fully described in the annoxed a‘fidabit, 
WHEREFORE, the defendnt/appellant having sham just cause 

in the moving papers attached hereto respectfully prays the Court grant 

} this motion, thereby ORJERIG the case remanded for a full and complete 


{ 

} 

l 

| "taint" hearing to determine if any of the evidence was "tainted" by 
| 

1 illegal wiretapping which was introduced against him at trial and for such 
other and further relief that the Court may deom proper and just. 


ttad, 


; 
a See tae 


Frank Sacco, Defendant/Anpella 


Sworn To And Subscribed Before om 
Me This 7 Day Of October, 1976 


St “A fp Pig a 
Aff tt” Lilt C1 / 


4au 


" uh goiei Pam ere 


owes © sc ree s ee ow ote oe es © ee © eerie ee oo ee 


UTZ STATES OF 


versus 


FRANK SACCO, 


STATE OF GOONGTA 
COUNTY OF FULTON 


and says: 
1. 


26 


Was none. 


36 


Plaintiff/Appellce, 


ij 

| 

| Defendant/Anpellant 
| 


On September 13th, 1972, when the trial commenced, I 


UNITCD STATES DESTRICT COURT 
SOUTHER DISTRICT OF NEW YORK 


AMERICA CRe lee 72-332 


Dociet Ilo. 76-1373 


Beret rt F 
a 


on 5wnweraenreereereenerae o al 


) 8&8 


) 


PRANK SACCO ’, being duly sworn; deposes 


That he is the dfendant/appellant herein and makes this 


affidavit in support of the attached motion for remand from the Second 
Circuit Court of Appeals for a full and complete "taint" hearing to de- 
termine if "tainted" evidence was introduced against him at trial which 
derived from illegal wiretaps, 
Prior to trial in the instant natter, I filed pro se 
motions for Discovery and Inspection to ascertain whether or not electronic 
surveillance or evesdropping was used in the gathering of evidence that 
was to be used against me at trial and the goverment responded that there 


again raised a pre-trial motion to determine whethor certain gathered 
| evidence by the govorment could or should be suppressed because of . 
illegal wiretapping that became to known to me in another related case, 


errs, 


Se 


sworn testimony especially when I challenged the evidence that was to be used 


The Court responded to my motion by stating: Tr. pe 25; 


"In the event that they should obtain a conviction 
hore, the conviction would be completely invalid 

if there were any leads gained, if the representation 
of the goverment were erroneous ....under those 
circumstances I am accepting the representation of 
the goverment", 


DEFENDAIT SACCO: "hy go through a whole trial 
your honor? " 


THE COURT: "I am required ...... I am not 
required but I am accepting the representation of 
the United States Attorney, and that is the same as 
an affidavit, sworn testimony of If Broderick that 
no such representation is mide and he is presumed 
to be knowledgeable of what is in his files", 


The Courts assumption that the Goverrments representation 
ble .certaintly cannot be considered the same as an affidavit and 


against ms in light of admitted illegal wiretapping that was exposed in a 
similar: outstanding case in the District of laryland. Indeed, ina 
momorandum decision handed down on July 21st, 1976. the Honorable lee 


P, Gagliardi conceded that wiretaps were conducted against me thus showing 


the govermmonts representation was erroncously givens 


6. 


Having been denied the pre-trial hearing to determine if 


any leads or evidence was obtained as the result of the illegal wiretaps, 


my trial commenced and I was found guilty on September 26, 1972, at which 
tine I renewed my motion for an evidentiary hearing pertaining to the wiretaps 


which was denied. 
Te 


for a stay of the sentence and for an evidentiary hearing pertaining to the 


illegal wiretaps. 


That on October llth and the 20th, 1972, I filed notions 


The motions were denied. 


Oo. ‘After having been donied the motions for a stay of ; 
sentence and the evidentiary hearing pertaining to the illegal wiretaps, 
I filed a potition for a writ of mndams in the United States Court of 
Appeals for the Becond Circuit requesting tho same reliof and prior to the 
Court acting on caid motions, the District Court granted m the relief sua 


sponte e 


Fe Having been ~~anted tho post-trial "taint" hearing, I 


filed voluninous motions to conduct and conclude the hearing but to no avail, 
The Court's reason for not conducting the hearing was that it wanted to wait 
until post-trial "taint" hearings pending in the District of Maryland and 
the Iiddle District of Florida were concluded. 
10, Ono of the mor delays in conducting tho post-trial 
"taint" hearings was due to tho fact that New York State officials who con-~ 
ducted the electronic surveillance refused to turn over the tapecand logs 
their reason being that future prosecutions would be hampered and possible 
witnesses might be put in jeopardy. 
ll. After approximately 13 months of legal arguments in 
the United States District Court tor the District of Maryland and the gov- 
ermment under the threat of losing 3 major cases convinced the New York State 
Authorities to turn over the illegal tapes and logs. After receiving the 
| tapes and jogs, it took me approximately another 9 months to listen to the 
tapes and review the logs. 
l2. While reviewing the logs and listening to the tapes, 
it came to my attention that the tapes may have been tampered with and I 


immeadiately made motion to the Court tor an expert to examine the tapes. 


= 30 


| 


} Judge Gagliardi and that I would be bound by his findings in the other Courts, 


1] 


13. The motion ior the oxpert to examine the tapes was granted 


and it was stipulated between myself and the Courts for the District of Mary 


and the 'fiddle Disirict of Florida that the Hearing would take place before 


14. After lengthy delays, the tampering hearing was conducted | 


and on July 20, 1975, a memorandum was handed down by the Court wherein the 


Court stated: 
"Having concluded the hearings and having 
reviewed the applicable law, I now serious- 
Wy qiestion the possibility of naking a mean- 
ingful, independent finding on the tampering 
issues. I believe that the stipulation, 
pursuant to which the hearings before me were 
conducted, was base? upon a faulty assumption, 
namely, that the tampering issues could be 
effectively severed and determined seperately 
from the ultimate question of taint. 


156 The question of missing tapes and the tamering of the 
balance of tapes not examined by the expert has never been resolved and the 
Court in its memorandum of July 28, 1975, stated that the adversary character 
of the taint hearing as set forth in ALDERMAN ¥y UWIT?ED STATES, 39h U.S. 
165, cannot be maintained in some cases without the availability of the 
tapes, thus mandating suppression, 

16, That on June 16, 1976, I departed from custody and was 
declared a fugitive trom justice. On February 9th, 1976, this Court denied 
my post-trial motions on the record without any cor.ditiond tor reinstatement, 
The post-trial "taint"hearing with respect to wy co-dolendant was put over 
to a later date, 

17. On February 28th, 1976, I was apprehended by Federal 


authorities and shortly thereafter moved the Cour. to conclude the post- 
trial "taint" hearing, 


| 


18, By @ memorandum decision dated June 3rd, 1976, the Court 
denied my motion for reinstatement of the post-trial "taint" hearing by ro- 
dying on MOLTARO v_ NOW JERSEY, 396 U.S. 365 (1970), which held; "it is 
well established that a defendants appeal of his conviction may be un- 
conditionally dismissed by reason of the defendant being a fugitive from 
justice." Relying on the IMolinaro decision, this Court held that there is no 
reason why I should be in any different position with respects to my rights 
after my escape from custody from a defendant whose conviction is or xppeal, 
If the Court of Appeals holds this ruling to be co, then it would mean that 
I lost my right to the direct appeal which is bein, perefected by appointed 
counsel to be ready and heard during the week of Jamary 3rd, 1977. 


19. After denying my motions for reinstatement of the post- 


trial "taint" hearing, the Court proceeded with the post-trial hearing with 
respect to my co-d. “endant, Benjamine Gentile and on July 21st, 1976, 
rendered: a decision against him based upon a partial hearing of several 
witnesses and some stipulated testimony from transcripts of the post-trial 
taint hearing held in the Middle District of Florida, Tampa, Florida, 

206 I respectfully submit to the Court that if the hearing 
was afforded to me that I would have impeached the credibility ¢° F.B.I. Agent 
Walsh and sustained my burden that the information the government received 
in connection with this case came from "tainted" sources, 

21. I further submit that neither my co-defendant Gentile or 
his appointed counsel ever listened to the tapes or reviewed the logs and were 
unfamiliar with the facts or witnesses that could have proven the "taint". 


22. That in the post~trial "taint" hearing held on behalf 
of my co-defeniant Gentile, F.B.I. igent Walsh while testifing was successful 
in prejudicing this Court adntnaedte that he led the Cowt to believe that he 
had been intimidated and also that there was impropriety either on behalf of 
the Court in the !iddle District of Florida or my attorney by the turning ow” 
to me docunents that were authoiized by the Court. See transcript Dated 
March 30th, 1976. 

236 That under the penalty of perjury, I solemly a; 
prior to my departure from custody and during the period o. time that I re- 
mained at large that I never intimidated Acont Walsh much less think about it 
and with respect to the documents that he led the Court beleive that I re- 
ceived by impropriety, I state that I received these docunents from Mr Leon 
Je Greenspan, my Court appointed attorney who received then by direction of 
the Court in tho Ifiddle District of Florida, Tampa, Florida, What Mr Walsh 
tried to do while on the stand was to throw up a smoke screen and get away 
from the issue of "taint", The transcript speaks ior itself, 


2h. In conelusion, I submit to the Court that in the post- 
trial "taint" hearing condicted before the Honorable Noel P,. Fox in the 
Middle District of Florida, judge Fox precluded my attorney from going into 
the issues of "taint" portaining to this case and my outstanding case in the 
District of Maryland, therefore the transcripts of those proceedings that were 


stipulated to by Gentile's counsel in his hearing had no value whatsoever, 


SWORN TO BEFORE ME THIS 
b 
‘6 day of October, We 


bs Be: SR FF 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


wereenraeaeaenaceeeaeoeaee ea af 
UNITED STATES OF AMERICA CR. NO. 72-332 


c/a Docket No. 75-1373 
versus 


FRANK SACCO, et, al, 


Defendant / Appellant 


-——-—=— = wow of 


MEMORANDUM IN SUPPORT OF ATi ACHED MOTION 
AACE 


———- 


In the case at bar, anc prior to trial, defendant/appellant, 


1 alleged ti.at New York State Autherities conducted illegal electronic surveillanep 


| over his phones and turned over information obtained from them to the Federal 
government who utilized it in obtaining the indictment and conviction against 
hin, 
| The iirst prerequisite when it is alleged that evidence is the 
| product of exploitation of primarily illegality or exploitation of unlawful 
wiretapping is that the opponent of the claim shail first affirm or deny the 
occurrence of the alleged unlawful act. See Title 18, U.S. Code § 350k. 

In the instant matter, the Court took the Assistant United States 
Attorney's representation that there was no leads or evidence obtained from 
wiretaps and dened defendant/appellant's motion for an evidentiary hearing 
tordetermine if gny evidence should be Suppressed. 

As it was proven later, the government was aware of the unlawful 
act of the New York State Officials by receiving information from then which 


| came from the wiretaps, 


| 
i 


| 


As the records and annexed affidavit indicate, a poétrial "taint" 


= granted and later dismissed because of defendant/appellant's fugitivity. | 


|However, the Court conducted the post-trial "taint" hearing on behalf of de~- 


|fendant/appellant's co-defendant Gentile. 


It is defendant/appellant's con- | 
tention that the District Court abused its discretion in not giveng him a full | 


and complete hearing as mandated in ALDSRMAN v UNITED STATES, 394 U.S. 165 ,. 


The ALDERMAN case is not an easy case to avoid or evade, In 
essence, it comes down to the preservation of the adversary character of 


criminal prosecution under our Angelo-American system of justice, What it 


holds is that not even a Federal Judge whose powers are for most matters put 
on par with Diety can decide whether evidence is material or relevant or useful 


to the defense. "Oaly the defense can do that", 


| 
The language of ALDERMAN also mandates that a hearing be held | 
and that a defendant has the right to see the records of unconstitutionally 
evidence obtained and thereafter to cross-examine government wltresses and to 
jintroduce evidence on his own behalf before the Court attaches credibility to 
the testimony oi the government's witnesses concerning the lack of taint, no 


matter how strong or how credible that testimony may initially appear before 


the defendant sees those records. Tlifis was not afforded de fendant/appell ant 


in the instant matter which is not only contrary to ALDERMAN, supra, but also 
| to the holding of Nardone v_ United States, 308 U.S. 338 (1969). 

Turning to defendant/appellant's fugitivity, the reason giving 
by the Court for terminating the post-trial "taint" hearing that was afforded 
him, it is submitted that the cases submitted by the Court to Support the 


dismissal of the hearing are not analogous to the instant matter and in light 


of UNITED STATES v DOYLE RAY HENDERSON, CR. Noe 7h-402h, Mfth Circuit; 
UNITED STATES v_ RAP BROWN, 56 F 2d. 1112, (Fifth Circuit 1968); and 
Usited States v Miller, No. 74-4047 (FifthaCircuit) the post-trial "taint" 
bearing should h ve been reinstated. Indeed, the above cases were after 
conviction and their appeals pending. In the instant case, there never 

was a judgment of conviction, sentence or a notice of appeal pending thus 
putting defendant/appellant in a different posture than a defendant who 
became a fugitive while his appeal was pending, 

Equal protection and due process is involved in the instant 
matter and it is defendant/appellant's contention that the Court should 
have afforded him the procedural rights that the Court of Appeals afforded 
in BROW, supra, and MCKINNEY v_ UNITED STATES, L03 F 2d. 57 (5th Cir.) 
1968, 

Sven going as far as the direct appeal itself, there is no 
dispute that an appeal from judgment of conviction rendered by a Federal 
District Court is a matter of right. COPPEDG!) v UNITED STATES, 369 U.S., 
438 (1962); BRuWEN vw UNITED STATES, 375 F.2d. 285, (Sth Cir. 1987) 


This Court in the instant matter has relied upon MOLINARO v 


NEW JERSEY. , 396 U.S. 365, which created a "discretionary" power in 


the Appellate Courts in the area of fugitive status during appeals, The 

Court in MOLINARO, said notiing, that prevents reinstatement of an appeal 
‘nder the proper circumstances. io the contrary, the Supreme Court said 
that an "escape does not strip the case of its character as an adjudicable 


case or controversy". 396 U.S. atp 366. 


. 
—————— senses sense 


EN oe meemennnennnnen naman 


———— 
‘ 


The Court in dismissing defendant/appellant's postetrial "taint" 
hearing had not !mposed any conditions for reinstatement as was done in 
JOHNSON v_ LAIRD, 432 F.2d. 77 (9th Cir. 1970) which is a case that shows 
conditional dismissal is not alwaggs a fruitless gesture. The Court knew 
that defendant/appellant was in contact with his co-defendant's attorney 


that 
.ad e~ id have easily relayed the Court's o:der of conditions/it could have 


.foun! appropriate fo conditional dismissal but didn't doit. It is un- 


furtunate that this did not happen because defendant/appeliant had given 
some indication of his willingness to return. 

Since defendant/appellant's fugitivity did not strip his case 
of its character as an adjudicable case or contr-versy, the issues that 
would be raised on direct enpeal could be mace a basis for a collateral 
attack under 26 U.S.C. } 2255. Such an eventuality was expressly rec- 
ognized by the Supreme Court in the post-MOLINARO case of GAGA v UNITED 


States, ull U.S. 616 (1972), where th. ~ urt ordered an appeal reinstated 


_in the Court of Appeals for the Third Circuit, where tha government did 


not oppose same. 
With respect to possible injustice, it should be noted that 
defendant/appellant's post-trial "taint" hearing was not tased on a frive 
olous representation but on violations of his constitutional rights under 
the Fourth Amendment and had he been afforded a full and complete bearing, 
he would have prover. *.:\ ‘© conviction obtained ag@inet him was tha 
result of "tainted" evidence, In furtherance of justice, the attached 
motion should be granted. 


Dated: 
October 7th, 1976 


rank Sacco 
Box PeMeB 
Atlanta, Ga. 3031 


CERTIFICATE OF SERVICE 
The defendant/appellant Frank Sacco, proceeding pro se, hereby 


| 

| 

| 

| 

abet 

CERTIFINS that he mailed the original of the attached moving documents to 

| the Honorable Lee I’. Gagliardi, United States District Court, Southern 

| District of New lork, Foley Square, hew York, New york, a true copy to 

Michael Ce. Eberhardt, Special Attorney, United States Department of 
Justice, 26 Federal Plaza, New “ork, New York, and a true copy to the 


Merk of the Court for the surt of Appeals for the Second Circuit, United 


New Lork, on the date indicated below , 


Dated: 


October 7th, 1976 


Atlanta, Ga. 30315 


| 
States Courthouse, Southern District of New “ork, Foley Square, New York, 
| 
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5 tikkKN DISTRICT OF NEW YORK 
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{ ) STATES OF 7 RICA, : 
ta CF3. 332 
-against- : 


MEMORANDUM 
FRANK SACCO, : DECISION 


Defendant. : 
a ee ee ee ee ee 


Jant Frank Sacco moves for an order remand- 


ing this case now pending befere the United States Court 
J l J 


of Appeals for the Second Circuit "for a full and complete 


‘taint' hearing." Upon the filing of the notice of appeal, 
the District Court no longer had jurisdiction to pass upon 


the present application and the motion is therefore denied. 


Rul7> 8 Fed. R. App. P., cited by the defendant, only applies 


Even if this court did have jurisdiction, the 
motion would be denied for the reasons stated in the court's 
memorandum decision of June 3, 1976 denying the same motion 

" 


for a "taint hearing." 


So Ordered. 


Dated: New York, New York 
November 23, 1976. 


(Ceceived ere copy oF Sa ee lemen+ a \ 
A ependix oF Crank ius on" 


wna, 1%, VFR. 


[2s best 8. Fiske. ere 


Atty 
By. Whehul C. Shehudt 
Special AYtteune 


; 3. “Dept “4 ust ice 


